FLORIDA H O U S E O F R EPREUSENTATI V E S

BILL ORIGINAL YEAR

1 A bill to be entitled

2 An act relating to local government code enforcement;

3 amending s. 162.01, F.S.; revising a short title; amending
4 s. 162.02, F.S.; providing legislative findings; amending
5 s. 162.04, F.S.; providing definitions for the terms

6 "arbitrary," "capricious," "harassment," and "violator";

7 revising the definition for the term "repeat violation";

8 creating s. 162.055, F.S.; authorizing local governments

9 to appoint special magistrates to conduct code enforcement
10 hearings; providing requirements and duties; amending s.
11 162.06, F.S.; clarifying provisions for procedures

12 relating to code enforcement proceedings; requiring notice
13 of such proceedings to be provided to the property owner
14 of record under certain conditions; amending s. 162.07,

15 F.S.; revising requirements and procedures for hearings

16 relating to code enforcement violations; providing for

17 specified parties to recover damages, reasonable costs,

18 and attorney's fees under certain circumstances; amending
19 s. 162.08, F.S.; clarifying the powers of code enforcement
20 boards and special magistrates; authorizing enforcement
21 boards and magistrates to order continuances under certain
22 conditions; amending s. 162.09, F.S.; revising provisions
23 for administrative fines, costs of repair, and liens
24 relating to code enforcement violations; eliminating
25 provisions authorizing fines in excess of certain limits;
26 eliminating provisions authorizing the recovery of certain
277 accrued interest; amending s. 162.10, F.S.; decreasing the
28 duration of certain liens relating to code enforcement

Page 1 of 22
Code Enforcement

CODING: Words stricken are deletions; words underlined are additions.



FLORIDA H O U S E O F R EPREUSENTATI V E S

BILL ORIGINAL YEAR
29 violations; amending s. 162.11, F.S.; revising provisions
30 for the appeal of final administrative orders relating to
31 code enforcement violations; providing for a full
32 appellate review of such appeals; providing for dismissal
33 of certain decisions; amending s. 162.12, F.S.; revising
34 notice requirements for code enforcement violations;
35 eliminating optional publication and posting of notices;
36 revising requirements for leaving notices at residences;
37 creating s. 162.14, F.S.; providing for a citizen's and
38 property owner's code enforcement bill of rights;
39 prohibiting certain code enforcement actions and issuance
40 of certain warrants; requiring certain information to be
41 included in hearing notices; providing that violations of
42 certain provisions are subject to civil action; providing
43 for specified parties to recover damages, reasonable
44 costs, and attorney's fees; providing that certain actions
45 by a governing official, employee, or inspector are a
46 breach of the public trust, subject to suspension or
47 dismissal, and punishable as a third-degree felony;
48 amending s. 784.083, F.S.; conforming a cross—-reference;
49 providing an effective date.
50
51 Be It Enacted by the Legislature of the State of Florida:
52
53 Section 1. Section 162.01, Florida Statutes, is amended to
54 read:
55 162.01 Short title.—This part Seetiens—3+62-01+—362-313 may
56 be cited as the "Local Government Code Enforcement Beards Act."
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57 Section 2. Section 162.02, Florida Statutes, is amended to
58 read:
59 162.02 1Intent and findings.—It is the intent of this part

60 to promote, protect, and improve the health andy safety—and
61| wetfare of the citizens of the counties and municipalities of
62 this state by authorizing the creation of administrative boards
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65 an equitable, expeditious, effective, and inexpensive method of

66 enforcing local amy codes and ordinances in force in counties

67 and municipalities;—where—apendingor repeated—vielation

68 continves—+to—exist. In furtherance of this intent, the

69 Legislature finds that:

70 (1) Local governing bodies should restrict their codes and

71 ordinances to health and safety issues without being so overly

72 broad as to unduly restrict normal business activities or

73 infringe upon the outdoor Florida lifestyle; and their rules and

74 ordinances should avoid being arbitrary, capricious, or so vague

75 that a person of average intelligence cannot reasonably

76 understand what is expected of him or her.

77 (2) The administrative entities authorized under this part

78 do not have jurisdiction over, and should not hear issues

79 affecting, property value disputes. The proper venue for

80 property value disputes remains with the county and circuit

81 courts.

82 (3) Code enforcement actions may not be used as a revenue

83 stream for local governments.

84 (4) Abatements of a public nuisance shall continue to be
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85 subject to the provisions of s. 893.138 and Art. V of the State

86 Constitution, with local governments liable to property owners

87 for loss of use under chapter 70 and the standards and

88 guidelines set forth in the Florida Supreme Court opinion in

89 Keshbro, Inc. v. City of Miami, 801 So. 2d 864 (Fla. 2001).

90 (5) Because code enforcement proceedings are penal and

91 quasi-criminal in nature and prosecuted to the fullest extent of

92 local governmental powers, all constitutional rights of

93 individuals under the federal and state constitutions must be

94 observed.

95 Section 3. Section 162.04, Florida Statutes, is amended to
96 read:
97 162.04 Definitions.—As used in this part ss—362-0%

98 36213, the term:

99 (1) "Arbitrary" means not supported by logic or necessary

100 facts.

101 (2) "Capricious" means without thought or reason or

102 irrational.

103 (3)+t2r "Code inspector" means any authorized agent or
104 employee of the county or municipality whose duty it is to
105 assure code compliance.

106 (4) "Enforcement board" means a local government code
107 enforcement board.

108 (5) "Harassment" means:

109 (a) Three or more code enforcement complaints by an

110 individual that are determined to be unfounded by the code

111 enforcement process within a l-year period from the date of the

112 first complaint.
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113 (b) Any single code enforcement complaint by an individual

114| without a real property or other legitimate interest within 500

115 feet of the complained of property.

116 (c) Any single unfounded complaint made by a business

117 competitor, disgruntled employee, estranged spouse or partner,

118 parent in a child custody dispute, or other wvindictive

119 complaint.

120 (d) Any act of vandalism, illegal dumping, or unauthorized

121 or other unwarranted conduct by an individual which results in a

122 code enforcement action.

123 (e) Two or more code enforcement prosecutions by a code

124 enforcement department official, employee, or inspector against

125 an individual or property owner determined to be unfounded by an

126 enforcement board or special magistrate within 12 months.

127 (f) Any single code enforcement action proceeding by a

128 code enforcement department official, employee, or inspector

129 based upon an anonymous complaint, aesthetics or appearance, a

130 search not conducted pursuant to ss. 933.20-933.30, or any other

131 violation of an individual's constitutional rights.

132 (g) Any course of conduct by a code enforcement department

133 official, employee, or inspector which reasonably could be

134 expected to annoy, threaten, intimidate, alarm, or put an

135 individual or property owner in fear of his or her health or

136 safety. This conduct includes unwanted, unwelcome, and uninvited

137 behavior, and any insult or gesture that demeans, threatens, or

138 offends an individual, including the use of epithets, derogatory

139 comments or slurs, lewd propositions, assaults or offensive

140 touching, impeding or blocking the movement of an individual, or
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141 attempting to prevent the video or audio recording of any part

142 of the code enforcement process.

143 (h) Any action by a code enforcement department official,

144 employee, or inspector that causes emotional distress, such as

145 continued unwarranted and random inspections without receiving a

146 complaint, stalking, including driving by an individual's place

147 of business or residence more than once a week without

148 legitimate cause, false statements or misrepresentation of

149 procedures to individuals, any obstruction of justice, and any

150 violation of s. 112.311.

151 (6)+t+r "Local governing body" means the governing body of
152 the county or municipality, however designated.

153 (7)43>r "Local governing body attorney" means the legal

154 counselor for the county or municipality.

155 (8)+45r "Repeat violation" means a violation of a provision
156 of a code or ordinance by a person who has been previously found
157 through a code enforcement board or any other quasi-judicial or

158 judicial process+ to have violated or who has admitted violating

159 the same provision within 1 year before S5—years—prier—+te the

160 violation, notwithstanding the violations occur at different
161 locations.

162 (9) "Violator" means the person identified as most

163 directly responsible for a violation of a code or ordinance.

164 Section 4. Section 162.055, Florida Statutes, is created
165 to read:

166 162.055 Local government code enforcement special

167 magistrates.—
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168 (1) The local governing body may appoint one or more code

169 enforcement special magistrates to conduct code enforcement

170 hearings.

171 (2) Any person employed as a special magistrate must be a

172 member of The Florida Bar in good standing for at least the

173| preceding 5 years and practice law within the local county. A

174 special magistrate from another county may be employed if a

175 local special magistrate has a conflict of interest.

176 (3) A special magistrate:

177 (a) May not be employed, directly or by contract, by any

178 other government entity.

179 (b) Serves at the pleasure of the local governing body.

180 (c) Has the same duties and authority as a local code

181 enforcement board.

182 Section 5. Section 162.06, Florida Statutes, is amended to
183 read:

184 162.06 Enforcement procedure.—

185 (1) It is shait—be the duty of the code inspector to

186 initiate enforcement proceedings of the various codes.;—howevery

187 A no member of an enforcement & board or special magistrate may

188| not shald—have—the poewer—+teo initiate such enforcement

189 proceedings.

190 (2) Except as provided in subsections (3) and (4), if a
191 violation of the codes is found, the code inspector shall notify

192 the violator and give him or her a minimum of 30 days reasenable

193] +ime to correct the violation. if Shewtd the violation continues
194| eentinuve beyond the time specified for correction, the code

195 inspector shall notify an enforcement board or special
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196| magistrate and request a hearing. The code enforcement board or

197 special magistrate;—kthreugh its—eleriealstaff; shall schedule a

198 hearing, and written notice of the suweh hearing shall be hand

199 delivered or mailed as provided in s. 162.12 to the said

200 violator. If the property owner of record is not the violator,

201 notice of the violation shall be mailed to the property owner of

202 record as an interested third party. At the option of the code

203 enforcement board or special magistrate, notice may additionally

204 be served by publication or posting as provided in s. 162.12. If
205 the violation is corrected and then recurs or if the violation
206 is not corrected by the time specified for correction by the

207 code inspector, the case may be presented to the enforcement

208 board or special magistrate even if the violation has been

209 corrected prior to the beard hearing, and the notice shall se
210 state such.

211 (3) If a repeat violation is found, the code inspector
212 shall notify the violator but is not required to give the

213 violator a reasonable time to correct the violation. The code
214 inspector, upon notifying the violator of a repeat violation,

215 shall notify an enforcement board or special magistrate and

216 request a hearing. The code enforcement board or special

217 magistrate;—threovghits—elerieal——staff; shall schedule a hearing
218 and shall provide notice pursuant to s. 162.12. The case may be

219 presented to the enforcement board or special magistrate even if

220 the repeat violation has been corrected before prier—te the
221| beard hearing, and the notice shall se state such. If the repeat

222 wviolation has been corrected, the code enforcement board or

223 special magistrate retains the right to schedule a hearing to
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224 determine costs and impose the payment of reasonable enforcement
225 fees upon the repeat violator. The repeat violator may choose to
226 waive his or her rights to this hearing and pay the said costs

2277 as determined by the code enforcement board or special

228 magistrate.

229 (4) TIf the code inspector has reason to believe that a

230 violation or the condition causing the violation presents an
231 immediate a—seriowus threat to the public health ory safety, and
232| wedfare or 1f the violation is irreparable or irreversible in
233 nature, the code inspector shall make a reasonable effort to
234 notify the violator and may immediately notify the enforcement

235| board or special magistrate and request a hearing.

236 (5) TIf the owner of property that is subject to an

237 enforcement proceeding before an enforcement board, special

238 magistrate, or court transfers ownership of the suweh property
239 between the time the initial pleading was served and the time of
240 the hearing, the suweh owner shall:

241 (a) Disclose, in writing, the existence and the nature of
242 the proceeding to the prospective transferee.

243 (b) Deliver to the prospective transferee a copy of the
244| pleadings, notices, and other materials relating to the code
245 enforcement proceeding received by the transferor.

246 (c) Disclose, in writing, to the prospective transferee
247 that the new owner will be responsible for compliance with the
248 applicable code and with orders issued in the code enforcement
249| proceeding.

250 (d) File a notice with the code enforcement official of

251 the transfer of the property, with the identity and address of
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252 the new owner and copies of the disclosures made to the new
253 owner, within 5 days after the date of the transfer.

254
255 A failure to make the disclosures described in paragraphs (a),
256 (b), and (c) before the transfer creates a rebuttable

257 presumption of fraud. If the property is transferred before the
258 hearing, the proceeding may shat+ not be dismissed, but the new

259 owner shall be provided a minimum of 30 days, depending on the

260 nature of the necessary repairs, a—reaseonabltePperied—eof—Etime to

261 correct the violation before the hearing is held.

262 Section 6. Section 162.07, Florida Statutes, is amended to
263 read:

264 162.07 Conduct of hearing.-—

265 (1) Upon request of the code inspector, or at such other

266 times as may be necessary, a special magistrate or the chair of

267 an enforcement board may call a hearing ef—an—enforcement—board;
268 a hearing also may be called by written notice signed by at
269 least three members of a seven-member enforcement board or
270 signed by at least two members of a five-member enforcement

271 board. A majority of the members of a code enforcement board

272 must be present at a code enforcement hearing for the hearing to

273 be official. Minutes shall be kept of all hearings with clear

274 audio or video recordings by —eaeh—enfeorecement—Pboard, and all

275 hearings and proceedings shall be open to the public. Audio and

276 video recordings or certified transcripts shall be made

277 available as a matter of public record. The local governing body

278 shall provide clerical and administrative personnel as may be

279 reasonably required for by each hearing and ernferecement—board
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280 for the proper performance of the i+ts duties of each enforcement

281 board and special magistrate.

282 (2) Fach case before an enforcement board or special

283| magistrate shall be presented by the local governing body
284 attorney or by a member of the administrative staff of the local
285 governing body. If the local governing body prevails in

286 prosecuting a case before the enforcement board or special

287| magistrate, it may shall—Pbe—entitled—+e recover all reasonable

288 and actual costs incurred in prosecuting the case before the

289 enforcement board or special magistrate and such costs may be

290 included in the lien authorized under s. 162.09(3). If the local

291 governing body fails in its prosecution of a case, costs or fees

292 may not be assessed against an alleged violator and the alleged

293 violator may recover reasonable and actual costs, plus

294 attorney's fees.

295 (3) An enforcement board or special magistrate shall

296 proceed to hear the cases on the agenda for that day. All
297 testimony shall be under oath and shall be recorded. The

298 enforcement board or special magistrate shall take testimony

299 from the code inspector, and alleged violator, and other

300 witnesses. Formal rules of evidence shall not apply, but

301 fundamental due process shall be observed and shall govern the
302 proceedings.

303 (4) At the conclusion of the hearing, the enforcement

304| board or special magistrate shall issue findings of fact+ based

305 on the evidence of record, state and conclusions of law, and

306 shatd issue an order affording the proper relief consistent with

307 powers granted under this part hereirn. The findings of the
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enforcement board fimdding shall be by motion approved by a

majority of those members present and voting—exeept—that—at
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for—+the action—toPbeoffieialt. The order issued by the

enforcement board or special magistrate may include a notice

that it must be complied with by a specified date and that a
fine may be imposed and,

162.09(1),

under the conditions specified in s.
the cost of repairs may be included along with the

fine if the order is not complied with by the specified said

date. A certified copy of the suweh order may be recorded in the
public records of the county and shall constitute notice to any
successors in interest,

subsequent purchasers, or assigns if the

violation concerns real property, and the findings therein shall
be binding upon the violator and, if the violation concerns real

property, any subsequent purchasers, successors in interest, or

assigns. If an order is recorded in the public records pursuant
to this subsection and the order is complied with by the date

specified in the order, the enforcement board or special

magistrate shall issue an order acknowledging compliance that
shall be recorded in the public records. A hearing is not
required to issue suwek an order acknowledging compliance. If the

local governing body fails in its prosecution of its case, the

order of the enforcement board or special magistrate shall note

that the action was unfounded, that the alleged violator owes no

costs or fees, and that the local governing body is liable to

the alleged violator for reasonable and actual costs, plus

attorney's fees.
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336 Section 7. Section 162.08, Florida Statutes, i1s amended to
337 read:
338 162.08 Powers of enforcement boards and special

339| magistrates.—An Eaeh enforcement board or special magistrate may

340 shalt—have—Ethepower—Eto:
341 (1) Adopt rules for the conduct of its hearings.
342 (2) 1Issue subpoenas:

343 (a) To code inspectors, other code enforcement officials,

344 complainants, Subpeoena alleged violators, and other witnesses

345 compelling attendance at +e—%+ts hearings.

346 (b) To obtain documentary evidence from individuals other

347 than the alleged violator for use at hearings.

348 (c) Upon the reasonable request of the alleged violator.

349

350 Subpoenas shall may be timely served by the sheriff of the
351 county or police department of the municipality.

352 {
353 (
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)  Order continuances as required or at the request of an

354 alleged violator in order to provide adequate time for review of

355 evidence and preparation of a defense prior to a hearing date.

356 (4) Take testimony under oath.

357 (5) Issue orders, within the constitutional limits of

358 administrative proceedings, having the force of law to command

359 whatever steps are necessary to bring a violation into

360 compliance.

361 Section 8. Section 162.09, Florida Statutes, is amended to
362 read:
363 162.09 Administrative fines; costs of repair; liens.—
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(1) An enforcement board or special magistrate, upon

notification by the code inspector that an order of the

enforcement board or special magistrate has not been complied

with by the set time or upon finding that a repeat violation has

been committed, may order the violator to pay a fine in an

amount specified in this section fer—eaeh daytheviclatieon
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In addition, if the wviolation is a wviolation

162.06(4),

inspeetor.

described in s. the enforcement board or special

magistrate shall notify the local governing body, which may make

all reasonable emergency repairs that whieh are required to

protect the public health or safety bringthe preoperty—inte
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seetien. Making such repairs does not create a continuing
obligation on the part of the local governing body to make
further repairs or to maintain the property and does not create
any liability against the local governing body for any damages
to the property if such repairs were completed in good faith.

Any further action concerning the correction of an immediate

threat to the public health or safety or to impose cost on a

property owner for emergency repairs shall be brought under s.

893.138 or by seeking injunctive relief through the county or

circult courts. ITE—a—findingof—a—vrolation—or—a repeat
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448| pursuant to this section. After 3 months from the filing of any
449 such lien that whieh remains unpaid, the enforcement board may
450 authorize the local governing body attorney to foreclose on the

451 lien or to sue to recover a money judgment for the amount of the

452 lien plus—aceruved—interest. A Ne lien created pursuant to the

453| previsiens—ef this part may not be foreclosed on real property
t

454 hat whieh is a homestead under s. 4, Art. X of the State

455 Constitution. The money judgment provisions of this section do
456 shatd+ not apply to real property or personal property which is

457 covered under s. 4(a), Art. X of the State Constitution.

458 Section 9. Section 162.10, Florida Statutes, i1s amended to
459 read:
460 162.10 Duration of lien.—A Ne lien provided under the

461 Local Government Code Enforcement Beards Act may not shaltd

462 continue for a period longer than 5 26 years after the certified
463 copy of an order imposing a fine has been recorded, unless

464 within that time an action is commenced pursuant to s. 162.09(3)
465 in a court of competent jurisdiction. In an action to foreclose

466 on a lien or for a money judgment, the prevailing party may +s

467 entitted—+te recover all costs, including a reasonable attorney's

468 fee, that it incurs in the action. The local governing body may

469 shaldt—Pbe—-entitded—+te collect all costs incurred in recording and
470 satisfying a valid lien. The continuation of the lien effected
471 by the commencement of the action shall not be good against

472 creditors or subsequent purchasers for valuable consideration
473 without notice, unless a notice of lis pendens is recorded.

474 Section 10. Section 162.11, Florida Statutes, is amended
475 to read:
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476 162.11 Appeals.—An aggrieved party, including the local
477 governing body, may appeal a final administrative order of an

478 enforcement board or special magistrate to the circuit court.

479 Such an appeal shall—rneotPbeahearingdenoeve—but shall be a

480 full Iimited—+o appellate review of the record created before

481 the enforcement board or special magistrate and shall review the

482 findings of fact, the conclusions of law, and the procedures

483 followed to ensure that fundamental due process was provided. If

484 the local governing body fails to provide a complete, useable,

485 and paginated record of the decision being appealed, including a

486 transcript or recording of all hearings, the appeal shall be

487 dismissed in favor of the alleged violator until the local

488 governing body can produce a suitable record. If the local

489 governing body does not produce a suitable record within 90

490 days, the code enforcement action shall be dismissed with

491 prejudice in favor of the alleged violator. An appeal shall be

492 filed within 30 days of the execution of the order to be

493 appealed.

494 Section 11. Section 162.12, Florida Statutes, is amended
495 to read:

496 162.12 Notices.—

497 ++)> All notices required by this part shall be provided to
498 the alleged violator by:

499 (1)4t&>r Certified mail, return receipt requested.;—provided

500 If such notice is sent under this subsection paragraph to the

501 owner of the property in question at the address listed in the
502 tax collector's office for tax notices, and at any other address

503 provided to the local government by such owner and is returned
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560 from harassment based upon unconstitutionally vague or overly

561 broad codes and ordinances and arbitrary and capricious code

562 enforcement activities. Citizens and property owners have the

563 right to be treated with dignity and respect by government

564 officials and employees.

565 (2) Because code enforcement exists to protect the health

566 and safety of the public, if a public danger does not exist,

567 code enforcement action should not be pursued. A code

568 enforcement action must cite with specificity the public danger

569 caused by the alleged code violation. A code enforcement action

570 may not be based upon appearance or aesthetics.

571 (3) (a) Code enforcement search and inspection warrants

572| must comply with chapter 933. A warrant may not be issued based

573 on an anonymous complaint.

574 (b) A search of private property may not proceed without

575 informed consent, with the right of refusal waived in writing,

576 by an adult in lawful custody and control of the property to be

577 searched.

578 (4) A notice of hearing must include a statement of the

579 procedures to be used at the hearing and a statement of the

580 rights of the accused to have subpoenas issued on his or her

581 behalf and to question the complainant.

582 (5) (a) An individual or government official, employee, or

583 inspector who violates this section in a code enforcement action

584 is subject to a civil cause of action by the individual whose

585 rights were violated for actual damages, minimum damages in the

586 amount of $500 for intentional infliction of emotional distress,

587 and reasonable costs and attorney's fees.
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588 (b) An action by a code enforcement department official,

589 employee, or inspector that violates this section or constitutes

590 harassment under this part:

591 1. TIs a breach of the public trust under s. 112.312(3).

592 2. Subjects the official, employee, or inspector to

593 suspension and dismissal under s. 112.317.

594 3. 1Is a felony of the third degree under s. 838.022,

595 punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

596 Section 13. Section 784.083, Florida Statutes, is amended
597 to read:

598 784.083 Assault or battery on code inspectors.—Whenever a
599 person is charged with committing an assault or aggravated

600 assault or a battery or aggravated battery upon a code

601 inspector, as defined in s. 162.04(3)+2), while the code

602 inspector is engaged in the lawful performance of his or her
603 duties and when the person committing the offense knows or has
604 reason to know the identity or employment of the victim, the
605 offense for which the person is charged shall be reclassified as
606 follows:

607 (1) In the case of aggravated battery, from a felony of
608 the second degree to a felony of the first degree.

609 (2) In the case of aggravated assault, from a felony of
610 the third degree to a felony of the second degree.

0ll (3) In the case of battery, from a misdemeanor of the

612 first degree to a felony of the third degree.

613 (4) In the case of assault, from a misdemeanor of the

614 second degree to a misdemeanor of the first degree.

615 Section 14. This act shall take effect July 1, 2011.
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